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ARAIYA, July 5, 1975

THE UNSOLVED
PROBLEM

Tue Surmear Courr's decigion
granting  conditional stay of ope-
ration of the order setting aside
Mrs Gundhi's election to the Lok
Salbha is not likely to give a
‘puietus to the controversy raging
in the country. The BSupreme
Conrt miling  deals  with two
aspects: one, the mature of the
say to be granted in the case and
two, Mrs Cancdhi's  rlphts as
Frime Minister under other pro-
vigions of the Constitution and
the law. As rogards the stay of
operation of the order unseating
Mlrs Ganelhi ane disqualifying her
for a period of six yeurs, the
Supreme Court held  Hhat there
wonld be a stay of operation of the
nrder of the f‘LﬁII.I.'lII..hﬂI:I High Court
including the disgualification, sub-
ject to the condition  that Mrs
Gandhi could sign the register of
Members it not particijsile in
the proceedings of the Lok Sabla,
e vole, nor draw remenerstion
as a member. The Supreme Court
thus adhered to its carlier preces
dents that save and except signing
the register to keep alive the mem-
bership against lapse by non-atten-
dance for & continuous period of 60
tays under Article 101 (4) of the
Constitution, the person concerned
will exercise no rights or privilege
in the House. In substance, the
Supreme  Court  rejected  Mrs
Candhi’s request for an uneondi-
tional stay  without restraint on
her participation in the debates
and voting in the House, It may
be i'ﬁ:ﬂ”t:ﬁ that an identical order
of stay was passed in Dr Chenna
Reddis case also. Dr Chenna
Reddi, like Mrs Candhi, had a
right to Dbe a Minister without

being a member of either Houso -

for six months, As a Cabinct
Minister, he had also the right to
address either House of Parlia-
ment under Article 88 of the
Constitution as was claimed on
behalf of Mrs Gandhi and  yet,
Mrs Ganelhi, at that time, held that
norms of  parliamentary  demo-
cracy required that Dr Chenna
Reddi shoull step out  of office.
The Law Minister has explained
that the point regarding the right
o participate  in the debates of
vither House of DParlioment was

not raised in Dr Chenna Reddi's

case and thal there was na ruling
thereon. But what is overlooked is
that Dr Chennn Reldi resigned
immediately on the delivery of
the judgment against him pecord-
ing to parlinmentary convention,

ich was accepted by | Mrs
Gandhi as correct, Hal Dr Chinna
Heddi not  resighed, he wrauld
have heen dismissed on the gronmnid

that he had not obiserved Proper
parliamentary  convention, Ln-
fortunately, " our

democracy  is
such that whot s sauee for the
gander is not sauce for the BRI,

L}

As regards the second aspect,
namely, the right of a Prime
Minister-qua-Prime Minister, the
Supreme Court held that indlepen-

dently of the conditions imposed .

in the stay order, the Prime Minis-
ter’s right, so long as she held that
office, to function in accordance
with the provisions of Articles 7,
75, 78, 88, ete,, of the Constitution
and to draw her salary under the
relevant statute shall noe he affec-
ter or detracted from on sceount
of the conditions imposed on the
exercise of her rights as a member
of the Lok Sabha,
Supreme  Coure recognized  the
right of the Prime * Minister to
advise the. President, to appoint
Ministers, to oommumicate. deei-
sions of the Council of Ministers
to the President and to articipate
in either House of Purf[:hert ar
2t o joinl  sitting of  both the
Houses without the right to voto
and tn draw her salary as Prime
Minister even  thoungh the stay
order prohibited her from partici-
piting in  the Lok Sabha and
drawing the salary as a member.
Thus, the Supreme Court  held
that the other articles of the
Constitution relating to the Prime

In effect, the -

)

Minister's rights, duties and Fumi-
tions should be given full efect
to uncontrolled by the conditions
in the stay order. At the outset,
it must be recognized hat Mrs
Gandhi’s rights as Prime Minister
under other provisions of the
Constitution wus  not direetly in
igsue before the Supreme C‘::urt'
andl this has been conceded liy the
learned Judge himself in the fol-
lowing words: “This_appeal, it is
plain,  relates solely to the Lok
Sabha membership of the appel-
lant and the subject-matter of her
office a5 Prime Miniser is not
directly before the Court in this
litigation." Al thay the learned
Juclge did in this  coase  was to
clarify that the conditional stay
arder passed by him did not have
the effect of overriding the rights,
if any, which the Prime Minister
qua-Frime  Minister  had - under
other  provisions of the  Consti-
tution or the relevant laws relat-
ing  to. salaries of Ainisters.
Nevertheless, * observations in the -
julgment an the applicaliility of
the various provisions of  the
Constitution, though they may fall
under the category of obiter dicty,
are still entitled “to the greatest
weight and respect.

Without commenting on  the
judgment of the Supreme Coure,
it is necessary for us tn examine
the coneequences of the ruling.
The Sopreme  Couel's ruling, as
pointed out by the Law Mindster,
sets a “new precedent”, One {imme-
diate. result i3 that while an ordi-
nary member found puilty of cor-
m]J:t electoral practice ‘mav e
debarred from participating in the
proceedings nfp the  House aned
drawing salary as such member
during the pendency of his appeal,
a Minister, including the Chief
Minister or  Prime Minister simi-
barly placed, will have the right to
participate in  the  proceedings of
cither House under Article S8 of
the Constitution ancd  alse <draw
salary under the relevant law.
This may  encourage ministerial
misclemeanour instead of abating
it. Another effect of the Supreme
Court decition mav be that here-
after, no Minister fownd anilty of.
corrupt  electoral  practice  will
resign from his office b, instead,
will continue to stick to the seat
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of power  with possibilities of
abusing it against those respon-
sible for his misfortune, Instances
of such abuse of authority are not
sare in our country as to dismiss
the apprehension as far-fetched.
A |hi|:k andl not altogether incon-
ceivable consequence may Lo that
even after an adverse final verdict
in an election dispute, o powerful
party hoss may get LiimsclE ap-
pointed as Minister for successive
terms of fve months and 29 days
under Article 75 (5), exercise his
right to address the House under

Article 88 and also draw salary
diring that perind, Since Article

75 (3) enabling the appointment
of Ministers for six months with-
out electoral  sanction does not
chuiEnn‘ll}r state that such person
<hould not be  disqualified under
Article 102, a long legal Dbattle
may ensue on this.

]gu::h gne of these distortions
can be avoided if the healthy
sarliamentary  convention, of &
}-Iinrster found  guilty of electoral
ng well as other offences steppint
out of office till cleared b the
superior eourt, is Tl?umluy fal-
lowed frrespective 0 the per-
conalities involved. It s a ity
that the real issue hus et
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clisuled and d..‘i.i-ll.[llﬁt!lfl 1L'I|.l.|-'lllg,
from one absurdily to another. As
stated by us in an earlier edlitorial,
the real issue i not o legal but 2
muoral one.

————

OIL PRICES

Upsier wy the eroding value of
the dollar, the oil cxpoting couns
tries have decided to use the
Special Drawing  Rights as the
Lsusis for accounting instead of the
United Stutes Dellae from October
of this year. This implies that coun-
tries with weak currencies which
include India wnong other deve-

loping nations will have 1o pay '

price  higher r:lu.'.[;iﬂnj_rl ap to 50
cents per barrel of ol In Fact,
the devision of the Organization
of - Petroleum Exporting Countries
will huret more the developing
countries, even though their cons
sumption of oil is not e high #s
the developed countries becausc
of the low resource level of the
emerging nations, That the wil
exporting countries liave 1o pay
higher prices for thelr imports 15
one of the consequences of their
own oil prieing policy, In the
final analysis, one wm:]n}l get more
ar less the same quantum of %n-mls
for the same gquantum © ol
though one will go \"lu'clu%h the
iltusion of earning more dollars in
the short run.  Fusthermore, Tiizhs
prices will natorally  curtail the
demand  considerably. - There is
already a glut in the oil praducing
colintries  and onscs  of under-
selling and nnder-cutting by smal-
ler producess  have come o the
surfupe, Tk also appoars that the
world stock  of m’k is none Loo
limited andl that fresh discoveries
of ofl are made from time to time.
The emergenee of China as an 0il
producer and the possibilities of
striking ofl in Vietnam canmot

jpnored.  Taking note af all these
fuctors, 1t may %7:‘: in the ultimote
interest of the oil exporting couns
trics thomselves to rnEe full advan-
tage of the existing market andl go
o om thelr propasal to rewise
il prices upwards. Bk, iF, by
any chance, the OIEC increnss
the oil prices, the COMEECIEnCES
way o serioog. 0 the developed
countries and to the oil exporters

OooOn0N0ooo00o0on00 themselves in the lang Tun.
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